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 Debating the Japanese Approach to 

Dispute Resolution
The Japanese are far less likely to settle their disputes in a court of law than Europeans 

or Americans. Is this a product of their mentality? Do they know of better ways of resolving 

conflict? Or are they lacking in legal alternatives? These are some of the questions being 

explored by Harald Baum and his colleagues in the Japan Unit at the Max Planck Institute 

for Comparative and International Private Law in Hamburg.

Reading material for Harald Baum and his 
colleagues: The researchers use extensive studies 
of literature, including commentaries on Japanese 
civil law, to analyze the legal reality in Japan.
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et there be eternal peace and 
friendship between His Majesty 
the King of Prussia and His 
Majesty the Taikun of Japan, 
their heirs and successors…” 

The agreement reached 150 years ago 
between the Prussian envoy Friedrich 
zu Eulenburg and his Japanese host, 
and enshrined on January 24, 1861 in 
the German-Japanese Treaty of Amity, 
Commerce and Navigation, laid the 
foundation for a bilateral relationship 
that has borne many fruits – not least 
among them an enthusiastic following 
in Japanese society for “Baumkuchen” 
(tree cake) and other classics of German 
culture. Conversely, there are few 
households in Germany that do not 
own goods imported from Japan.

For a long time, Japan was Germany’s 
most important economic and trade 
partner by far in the Asian region. It 
has since come to share this role with 
China. Despite this fact, experts la-
ment a lack of interest in the old 
friend across the seas. “Especially our 
knowledge of Japanese law, in Europe 
at least, is still not commensurate with 
the country’s sustained economic and 
political importance,” says Harald 
Baum, a legal expert and founding ed-
itor of the Journal of Japanese Law at 
the Max Planck Institute for Compar-
ative and International Private Law in 
Hamburg. Under his leadership, scien-
tists in the Japan Unit are studying, 
documenting and analyzing the di-
verse origins and development of the 

Japanese legal system in order to close 
this gap in our knowledge.

THE GERMAN CIVIL CODE 
AS A MODEL 

For the scientists in Hamburg, whose 
primary focus is on a comparative study 
of the law, the country offers exciting 
insights into how norms that originat-
ed in the West are applied in a different 
culture and social system. As Professor 
Baum points out, déjà vu is a common 
feeling among legal experts studying 
Japanese law. Among the examples he 
cites are civil law, which mirrors many 
aspects of its German counterpart, and 
financial market law, which includes 
many familiar features of the US legal 

TEXT BIRGIT FENZEL
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coincide. “We must not forget that 
these familiar features of modern Japa-
nese law are imports that are being ap-
plied in a cultural, socio-political and 
social environment and value system 
that differ markedly in their traditions 
from those of the countries of origin,” 
Baum emphasizes.

Nevertheless, proponents of his dis-
cipline are still faced with the question 
of how to approach a comparative 
study of Japanese law in a manner that 
will provide a meaningful interpreta-
tion of the legal reality in the world’s 
fourth-largest island nation. For a long 
time now, there has been a lively debate 
among international experts over the 
fundamental methods by which future 
legal comparisons should be drawn. 
“It’s a question of whether, over and be-
yond traditional functional compari-
sons, it is also necessary to compare le-
gal cultures,” explains Baum.

Comparisons can be made to serve 
variously accentuated goals. On the 
one hand, in legal practice, when a Ger-
man court decides a case, it is frequent-
ly necessary to consider how a specific 
social problem, circumstance or situa-
tion is dealt with under a foreign legal 
system – for example when it comes to 
ruling on maintenance payments for 
the children of a divorced couple, one 
of whom is a foreign national living 
abroad. Often, particularly in the Euro-

system. In fact, many of the seemingly 
familiar sections of Japanese law derive 
from the adoption of Western law, a 
process that, according to legal histori-
ans, took place in two main thrusts. 

The first of these came at the end of 
the 19th century, during the time of the 
Meiji Restoration. The then new govern-
ment was convinced that a new legal 
system was required in order to efficient-
ly modernize the economy, and it 
looked to the West for inspiration and 
reform. French, English and above all 
German law provided the model they 
sought. “In the space of just three de-
cades they established a new, fully func-
tional legal system with all of its atten-
dant institutions,” says Harald Baum, 
describing the impressive pace at which 
the Japanese reformers progressed. “It 
was a major cultural achievement that 
has yet to be equaled.”

The fact that German legal experts 
in particular find many familiar passag-
es in Japanese civil law is something 
Baum attributes to the work of two re-
form commissions that formulated the 
new laws on the government’s behalf 
and took as their model the German 
groundwork for the Civil Code. The re-
formers chose to give preference to Ger-
man law rather than its French coun-
terpart, on which the reform process 
had initially been focused. In Harald 
Baum’s opinion, there were not only 

political, but also technical reasons for 
their choice. “Back then, the German 
Civil Code that was just emerging was 
considered to be more modern than the 
French Civil Code, which was almost a 
hundred years older.”  

LEGAL IMPORTS IN A DIFFERENT 
CULTURAL ENVIRONMENT 

The numerous elements of US law, in 
contrast, were not imported until much 
later. This second great reception of 
Western law in Japanese history was, 
however, rather less voluntary. In the 
process of “democratizing” the Japa-
nese economy after World War II, the 
Allies broke up the huge family-owned 
industrial concerns, implemented a 
land reform, created a new constitution 
and refashioned large parts of the coun-
try’s commercial law. “All of this took 
place under strong American influence, 
and often directly mirrored the laws of 
the United States, which, in some cas-
es, were adopted word for word,” ex-
plains Professor Baum.

By its very nature, the resulting 
amalgam of legal systems makes Japa-
nese law an attractive field for scientists 
such as Harald Baum and his colleagues 
in Hamburg to conduct their compara-
tive studies in. Their work is by no 
means redundant simply because many 
sections of German and Japanese law 
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pean legal area, lawyers find the same 
or similar solutions as those that apply 
in their own domestic law. In this func-
tional approach, a comparison is gener-
ally directed at the common features of 
the systems in question.

However, a comparative study of a 
foreign legal system can go further than 
this to facilitate a fundamental under-
standing of another legal culture. In 
this case, the rules of law are considered 
as a condensed version of the culture in 
question, and the legal system as a so-
cial subsystem that cannot be studied 
in isolation from its social environ-
ment. Taking this view of a foreign le-
gal system, it is more likely to be the 
differences that take center stage. 

 “Bearing in mind that the tradi-
tions of Japanese law are fundamental-
ly of non-European origin, it is prefer-
able, in my opinion, to broaden one’s 
perspective to include the cultural and 
institutional context,” says Harald 
Baum. After all, the members of the 
Japanese reform commission at the 
end of the 19th century did not sim-
ply copy Europe’s legal templates and 
translate them. Instead, they used a 
broad comparison of legal systems as a 
basis and integrated elements of differ-
ing systems into newly drafted codes 
of law that took traditional values into 
account. The researcher cites the mot-
tos of the Meiji government’s legal re-

formers: “Wakon yôsai – Japanese spir-
it, Western knowledge.”

Together with his colleague Moritz 
Bälz, Professor of Law at Frankfurt Uni-
versity and co-editor of the JOURNAL OF 
JAPANESE LAW, he recently edited a com-
prehensive reference book of Japanese 
commercial and economic law. The two 
scientists devoted an entire chapter to 
a two-fold consideration of legal reali-
ties from two perspectives. 

THE JAPANESE RARELY GO 
TO COURT 

On the one hand, there is the question 
of how the Japanese conduct them-
selves in cases of dispute. Their behav-
ior differs from that of most Europeans 
and Americans insofar as the Japanese 
are far less likely to take disputes to 
court. Legal experts use the term “liti-
gation density”: there is a far lower den-
sity of litigation in Japan in terms of 
both disputes between citizens and 
conflicts between citizens and corpo-
rate enterprise. “The courts hand down 
far fewer business-related judgments 
than in Germany and, above all, in the 
US,” explains Baum.

This is where the second perspective 
from which Baum and his colleagues 
view Japanese legal reality becomes im-
portant: the issue of how the law is im-
plemented in the relationship between 

the state and corporate enterprise in 
matters of business, such as the admis-
sion of new financial products. At least 
until a few years ago, this field was 
mainly the preserve of bureaucrats 
whose influence and scope were and 
still are considerable.

“Anyone who wants to export to Ja-
pan or set up or take over a business 
there should have a clear understand-
ing of the role and importance of bu-
reaucrats and their ability to influence 
the proposed project,” the expert stress-
es. At least until fairly recently, Japa-
nese business affairs have been con-
ducted not so much under the guidance 
of the country’s laws as at the discretion 
of its administrators. “The process is 
predominantly informal and, as such, 
lacks transparency, and is rarely subject 
to legal jurisdiction,” says Baum.

To this day, this informal applica-
tion of the law is often decisive in cur-
rent practice, even if it does not take 
place on quite the same scale as before. 
Sometimes it takes the form of written 
decrees, but usually it is a matter of 
verbally communicated “suggestions.” 
These are not of any legally binding na-
ture, but are nevertheless complied 
with for fear of sanctions of some oth-
er kind. It may be that permits will be 
denied in other matters, or that trans-
actions become mired in other bureau-
cratic impediments.

CULTURE & SOCIETY_Private Law

Modernism and tradition exist side by side in Japanese cities. The 
two facets are tightly interwoven: in technology, the country has a 
lead over almost every other nation, yet in other areas, tradition 
still prevails. Legal experts dispute the extent to which traditional 
attitudes dictate the Japanese approach to litigation (left). 

Documentary proof of German-Japanese friendship: An original 
copy of the 1861 treaty of amity and commerce between Prussia 
and Japan, signed by Count Friedrich zu Eulenburg (right).

>  
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“This form of ex-ante regulation has, 
however, been cautiously replaced for 
some years now by the ex-post control 
of market behavior by the courts,” ob-
serves Harald Baum. In the latter case, 
access to the courts and the efficiency 
with which justice is served play a spe-
cial role. For this reason, the major pro-
cess of judicial reform that began in Ja-
pan a few years ago is essentially aimed 
at drastically increasing the number of 
legal practitioners. 

Impetus for the reforms was provid-
ed by the sustained structurally in-
duced economic crisis that has afflict-
ed Japan since the early 1990s. The 

close interaction between bureaucracy 
and business that had long functioned 
successfully was no longer effective in 
the open market conditions engen-
dered by a globalized economy. The 
valiant reform of this regulatory mod-
el was intended to help Japan overcome 
its economic crisis.

WHY ARE CONFLICTS OFTEN 
RESOLVED OUT OF THE COURTS? 

In the private sphere, the Japanese still 
rarely resort to the courts. Even though 
the Civil Code has made provision for 
them to do so for 100 years now, it 

scarcely occurs to them to go to court 
over the height of their neighbor’s 
fence – a not uncommon occurrence 
here in Germany. 

Just why the Japanese evidently pre-
fer to settle private conflicts out of 
court has long provided legal experts 
with food for thought – and for argu-
ment. “A sometimes quite intensive de-
bate has been raging for over 40 years,” 
says Harald Baum. It was triggered, he 
adds, by a paper published by the legal 
sociologist Takeyoshi Kawashima in the 
1960s. His relatively short exposition 
on “Dispute Resolution in Contempo-
rary Japan” has influenced practically 

“We should stand by our programs 
 as far as possible”

Earthquake, tsunami, nuclear meltdown – 
the catastrophic events in Japan had a deep 
impact on Harald Baum and his colleagues 
at the Max Planck Institute for Compara-
tive and International Private Law, not 
least because many of the staff in the Japan 
Unit feel not just a professional but also a 
personal bond with the country. 

Mr. Baum, there were a variety of festivities 
and events planned for this spring to cele-
brate the 150th anniversary of the official 
treaty of friendship between Germany and 
Japan, some of which were due to take place 
under the auspices of your department – 
what will happen now?
Harald Baum: All of us who are deeply in-
volved with Japan and know and appreci-
ate the country are of course particularly 
affected by the tragic events that have tak-
en place. Our thoughts are with our many 
friends and colleagues and their families 
who live there. I have been impressed by 

the disciplined manner in which the Japa-
nese are dealing with the after-effects of 
the disaster. Under these circumstances, 
it is indeed difficult to celebrate and pro-
ceed with the symposia we were prepar-
ing this year in Germany and in Japan to 
mark “150 years of friendship Japan-Ger-
many.” On the other hand, our Japanese 
friends have asked us to stand by these 
programs as far as possible, to demon-
strate that life, including academic life, 
goes on. From this perspective, the vari-
ous joint events, which focus on aspects 
of law, would seem to offer an opportuni-
ty for us to express our sustained commit-
ment to the country and its people. With 
this in mind, all of the events in Germany, 
at least, will be held as planned.

Have there been any program changes?
Yes, there was a three-day comparative law 
symposium set to be held in Tokyo in mid-
April with the participation of the German 

Ministry of Justice and other organizations. 
It was intended as an academic centerpiece 
in Japan, but after careful consideration, 
and in consultation with our Japanese part-
ners who co-organized the event, and not 
least on their recommendation, it has been 
postponed until the fall.

To what extent were your partners in Japan 
directly affected by the disaster?
We have since been able to make contact 
with all of our Japanese colleagues with 
whom we regularly cooperate. Fortunate-
ly, they and their families are all doing as 
well as can be expected under the circum-
stances. While the same might not, per-
haps, be said for colleagues working in the 
natural sciences with large-scale equip-
ment that is dependent on energy sup-
plies, no concerns have reached us from 
our fellow legal researchers about projects 
that have been interrupted and cannot 
currently be continued. 
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How is your joint work proceeding?
Once the initial shock wore off, our work es-
sentially continued with the usual profes-
sionalism. This, too, reflects the impressive 
discipline displayed by our Japanese part-
ners, from whom we have not heard a word 
of complaint.

What aid and support can you offer your 
Japanese colleagues? Are there any concrete 
projects?  
Of course we are all concerned with how 
best to help. At the institute, we suggest-
ed to our Japanese colleagues who work 
here that they should extend their stay. 
However, without exception, they polite-
ly declined, citing the duties they must at-
tend to in Japan. Likewise, the offer to 
switch the symposium I mentioned earli-
er to Germany in order to relieve some of 
the burden on our colleagues in Japan was 
noted with due thanks, but nevertheless 
declined. Various German-Japanese orga-
nizations, among them the German-Japa-
nese Association of Jurists, have set up ac-
counts to enable their members to make 
donations as a means of offering at least 
some support for the traumatized victims 
at the heart of the devastation who have 
lost everything.

Interview: Birgit Fenzel

every Western publication on the na-
ture of Japanese law that has appeared 
since, even if the majority of authors 
are united in rejecting his theses.

In Baum’s opinion, Kawashima was 
essentially advocating a cultural expla-
nation. “In his view, for reasons of tra-
dition, the Japanese have a less conflict-
oriented awareness of the law and they 
don’t define their actions and relation-
ships in the form of enforceable legal 
positions in the same way that Europe-
ans or Americans do.” According to Ka-
washima, their behavior is prompted 
instead by the need to find a balance of 
interests and preserve social peace.

His theory reflects the sense of right and 
wrong that prevailed in Japan under the 
Tokugawa regime – a feudalist era of 
Confucianism in which the law was con-
sidered to be decreed and implemented 
solely by the state. “Private disputes were 
regarded as moral flaws with which the 
government concerned itself only in ex-
ceptional cases,” explains Baum, describ-
ing the legal mentality that prevailed 
into the mid-19th century. 

Against this background, Kawashi-
ma regarded the reluctance of his fel-
low countrymen to resort to the courts 
as “pre-modern.” However, he antici-
pated that, as Japan became a more 

modern and international society, its 
appreciation of the law would change 
accordingly. 

Other legal experts, on the other 
hand, attribute the national reluctance 
to litigate to the Japanese judicial sys-
tem itself. Chief among them is the 
American specialist in Japanese law 
John Owen Haley, who voiced his crit-
icism of Kawashima’s cultural approach 
as early as 1978. “In an article that has 
since acquired classic status, he provoc-
atively rejected Kawashima’s theses as 
pure myth,” says Harald Baum.

In place of the vague concept of a 
legal mentality derived from tradition, 

Harald Baum studies the differences between 
German and Japanese legal realities.
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Haley points to specific institutional 
impediments that prevent the Japanese 
from enforcing their rights through lit-
igation. In Haley’s interpretation, the 
tradition of seeking consensus rather 
than going to court developed, not of 
its own accord, but as a result of skilled 
socio-political management. 

TOO GREAT A BURDEN ON 
THE COURTS 

On the one hand, until the legal educa-
tion reforms a few years ago, the num-
ber of licensed attorneys and judges 
was kept artificially low by the fact that 

only very few applicants were admitted 
to the central judicial training institute. 
All young jurists in Japan who wish to 
work as judges, prosecutors or attorneys 
are required to undergo training at this 
institute in Tokyo following their uni-
versity education, as in Germany.

“For decades, the pass rate in the en-
trance examination was less than 3 per-
cent of each year’s applicant cohort,” 
explains Baum. As a result, the popula-
tion is, to this day, massively under-
provided with lawyers in many areas of 
Japan and especially in the provincial 
prefectures, severely impeding their ac-
cess to the courts. The fact that the 

courts work very slowly because they 
are overloaded serves as a further deter-
rent to potential litigants. It is also very 
expensive to hire a lawyer.

Haley’s theories as to why the Japa-
nese shy away from litigation, despite 
being shared by various other Japanese 
legal sociologists, were initially disput-
ed. However, 20 years after they were 
first published, they were officially con-
firmed by a representative survey com-
missioned by the Japanese government 
in cooperation with the Japanese Fed-
eration of Bar Associations and the Jap-
anese Supreme Court. Just 18.6 percent 
of those interviewed were content with 
the way the civil justice system in Japan 
worked, and only 22.4 percent regard-
ed the system as sufficiently accessible. 
The main reasons cited for this general 
dissatisfaction were the high costs of 
litigation and the excessive time re-
quired for cases to be heard.

THE NUMBER OF ATTORNEYS 
IS PRESCRIBED 

Harald Baum considers a third explana-
tion for the relative lack of litigation to 
be interesting, if not entirely accurate: 
the reluctance to go to court has also 
been claimed as proof, not of the weak-
ness, but of the strengths of the Japa-
nese justice system. The institutions de-
signed to find extrajudicial solutions to 
conflicts render much litigation super-
fluous. The parties, it is claimed, are 
thus able to resolve a dispute faster and 
at lesser cost. What’s more, the end re-
sult is often the same as that of going 
to court, says Harald Baum. “For that 
reason, in some, but not all, areas of the 
law, the avoidance of litigation is sim-
ply a rational economic alternative 
rather than the expression of a specific 
legal mentality.” 
For Harald Baum, the explanation for 
the comparatively low litigation densi-
ty lies somewhere between these three 
positions. He is convinced that institu-
tional and cultural factors interact with 
one another in a dialectical process, or 
at least serve to complement one an-
other. Whether he is correct in this as-
sessment will be revealed when the 
practical reforms of Japan’s legal train-
ing system bear fruit. The number of 
successful candidates passing the en-

Compared with the citizens of other industrialized countries, the Japanese rarely turn to 
the courts to resolve their conflicts. This is confirmed by the above graph showing the 
density of civil litigation in selected countries, as well as a breakdown of the types of cases. 
Why there were more disputes settled in Japanese courts in 1883 than in 1990 is one of the 
questions Harald Baum and his colleagues would like to answer.
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  Debt collection

  Conciliation

  Special court cases 

 (e.g. employment disputes)

  Family law cases

  General civil proceedings
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Comparative law
The study of the legal systems of differing countries. 
This usually takes the form of a so-called functional 
comparison, which investigates how a given social 
problem is resolved in other systems of law. The process 
concentrates mainly on the common features of legal 
solutions. Alternatively, from another perspective, re-
searchers may focus on the differences in how norms 
are implemented in other legal systems. In this case, 
there is typically a greater emphasis on anthropologi-
cal, cultural and other institutional aspects.

GLOSSARY

Meiji Restoration
1868 was a year of upheaval in Japan and 
marked the beginning of modernization as 
the country was opened up. The shogunate 
regime that had governed the country for 
nearly three centuries and kept it hermetical-
ly sealed off from the outside world was de-
posed by reformers who restored the Emperor 
(Tenno) to all positions of power – thus “Res-
toration.” The economy, society and justice 
system were all comprehensively reformed.

Ex-ante and ex-post regulation
These terms describe two differing regu-
latory strategies. In the first case, access 
to the market by future participants and/
or the introduction of new products are 
controlled in advance (ex-ante) by the 
state, which demands qualifications of 
both a professional and a personal na-
ture. In the second case, market partici-
pants are controlled retrospectively (ex-
post) by the courts when civil suits arise.

trance examination for legal intern-
ships has already risen from fewer than 
1,000 per year to more than 2,000. The 
target is to reach 3,000 interns per year.

“It’s worth noting, however, that 
despite the fundamental change they 
are aiming for in the resolution of con-
flict, the authors of these judicial re-
forms still have no faith in the market 
for legal services,” adds Baum. Instead 
of, as in other industrial countries, al-

lowing the market to determine the rise 
or fall in the number of licensed attor-
neys, they continue to set fixed targets.

For Harald Baum and his colleagues 
researching in the field of comparative 
law, the question now is whether the 
reforms that have been introduced 
since 2000 will usher in Kawashima’s 
expected era of legal modernity. They 
are aimed at simplifying access to jus-
tice, making the litigation process 

more efficient and stimulating a cul-
ture of constructive argument. “It is 
likely to be too soon yet to reliably es-
timate whether the goals of the re-
forms have been achieved and wheth-
er any sustained changes have occurred 
in the Japanese attitude to litigation,” 
Baum warns. “Social change, especial-
ly where it affects institutions, takes 
place very slowly, and often in unfore-
seeable ways.”                          
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