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tute for the Study of Societies are 
also working on this issue. The fol-
lowing analysis presents some of the 
results of our research.

In the world of political science, 
the term adversarial legalism de-
scribes a specifi c style of policy-mak-
ing and confl ict resolution. Its most 
important identifying feature is the 
systematic use of the legal system as 
an alternate means of enforcing par-

Fighting It Out  in Court 

 Few, if any, internal confl icts in 
2007 caused tempers to fl are as 

vehemently as the wage dispute be-
tween Deutsche Bahn AG and GDL, 
the train drivers’ union. Two aspects 
in particular stand out: fi rst, the 
hostility between the two sides who 
were ostensibly supposed to negoti-
ate with one another; and second, 
the high degree of court interven-
tion. In the public eye, the dispute 
was frequently reduced to an exer-
cise in stubbornness, even to per-
sonal animosity between two vain 
men approaching retirement. The 
FRANKFURTER RUNDSCHAU newspaper 
even went so far as to describe the 

hostile climate before the courts is a 
phenomenon we are all too familiar 
with from the US. It even has an 
American name: adversarial legal-
ism. Political scientists from various 
European countries are currently 
studying the extent to which this ju-
dicialized style of confl ict resolution 
is establishing itself in Europe and 
how this development can be ex-
plained. We at the Max Planck Insti-

ticular interests. In other words, it is 
an attempt by social groups, whether 
organized or otherwise, to assert their 
interests, not merely by political 
means, such as through lobbying, ex-
erting infl uence over parliamentary 
legislative processes or even negoti-
ating directly with the state, but rath-
er by appealing to the courts, wheth-
er as an additional measure or as an 
alternative.

As a result, both courts and law-
yers take on a central role in the po-
litical process. Under these circum-
stances, it becomes diffi cult to reach 
binding decisions or even to at least 
temporarily settle confl icts, since 
there is always an incentive for those 
with vested interests to switch from 
one arena to another – from the po-
litical to the legal system and back – 
in order to just possibly achieve a 
more attractive result. Consequently, 
political disputes can mark time for 
years, seemingly without any pros-
pect of resolution.

TEN YEARS OF DISPUTE,
LAWSUITS AND STRIKES

This is precisely what we have seen 
in the German Rail pay dispute. 
Management and the various trade 
unions have been in dispute over an 
independent wage agreement for 
train drivers for nearly 10 years, with 
continual involvement of the courts. 
The GDL has been fi ercely critical of 
the pay policies of the larger rail 
workers’ union Transnet for years, 
wanting instead to negotiate inde-
pendently. The fi rst strike in pursuit 
of this aim was in 2004. The employ-
ers’ representatives and Transnet at-
tempted to block such action through 
the courts. In response, the GDL went 
to the labor courts to fi ght for recog-
nition as a union capable of negoti-
ating its own pay agreements, and 
was successful.

Despite this, no positive negotia-
tions took place. Deutsche Bahn 
management and Transnet aimed to 

After months 

of negotiations 

between Deutsche Bahn AG 

(German Rail) and the 

train drivers’ union (GDL), 

a settlement fi nally seems 

to be in sight. This long, 

drawn-out confl ict shows 

that wage disputes in 

Germany are becoming 

more aggressive and more 

likely to be fought out 

before the labor courts in 

much the same way as 

in the US. This trend could 

have unpleasant conse-

quences for society as a 

whole, as BRITTA REHDER 

of the MAX PLANCK 

INSTITUTE FOR THE STUDY 

OF SOCIETIES shows 

in her analysis.

adversaries, Manfred Schell and 
Hartmut Mehdorn, as the “irritating 
bores of the year.” However, this in-
terpretation underestimates the sig-
nifi cance of the confl ict. Far from 
being a comic sideshow, it signals a 
trend in German labor relations, the 
causes of which are primarily struc-
tural in nature.

The fact that political confl icts can 
be played out in a predominantly 

In mid-November, train 
drivers paralyzed freight 
traffi c for three days – as 
here, at Europe’s largest 
railway yard in Maschen.
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formance-based system of fees, it is 
worthwhile for law fi rms to actively 
drag disputes into the legal system 
and adopt aggressive tactics in order 
to win. The legal profession is also 
seen as one reason why this strategy 
is spilling over into Europe. Multina-
tional law fi rms of American origin 
are increasingly setting up shop in 
Europe and bringing their domestic 
litigation tactics with them.

How much of this is refl ected in 
the German Rail confl ict? Quite a lot. 
As in the case of the US political sys-
tem, we are faced with fragmented 
decision-making on matters of pay 
policy and with an increasing degree 
of pluralism. It is generally the case 
that the state, or more accurately the 
government, has no central national 
role as a maker of pay policy – due 
to the constitutionally guaranteed 
autonomy in these matters that is 
enjoyed by the employers’ and em-
ployees’ associations.

HOMOGENOUS WAGE 
LEVELS – FEW CONFLICTS

This point was brought home to at-
tentive observers and sorely-tried 
passengers night after night on the 
TV news: in answer to the question 
of when the government would fi -
nally put its foot down, Minister of 
Transport Wolfgang Tiefensee was 
forced to repeat the mantra that the 
government could do nothing.

Despite this, collective pay agree-
ments in Germany have long exhib-
ited an astonishingly homogenous 
wage level and have been accompa-
nied by minimal disputes, because 
the associations that are party to 
them have exerted a controlling and 
coordinating infl uence over their 
members. However, this era is rapid-
ly coming to an end, as exemplifi ed 
by Deutsche Bahn AG. Following the 
deregulation of rail transportation, 
pay negotiations were effectively de-
centralized. There is no single indus-
try-wide agreement. Instead, a vari-

isolate the GDL politically. The lat-
ter, in turn, fi led complaints over 
various agreements reached without 
its participation. In the summer of 
2007, the employer’s side went to 
court to protest the union’s right to 
strike, but without success. In addi-
tion, there have been numerous pet-
ty lawsuits over procedural matters, 
such as whether the GDL’s attorney 
should keep his fax machine perma-
nently set to ‘receive’ so that notices 
could be served on time, or to what 
extent GDL members, in the event of 
a strike, could be called on in an 
emergency. As time went on, the 
confl ict became increasingly antag-
onistic (adversarial). There was nev-
er a situation in which the parties 
were genuinely compelled to negoti-
ate with one another, because there 
were no alternatives left to explore. 
The confl ict became progressively 
more deeply embedded in the legal 
system (legalism) since, for at least 
one of the two adversaries, this held 
greater attraction than attempting a 
political solution. 

In the US, where the phenomenon 
of the judicialized assertion of inter-
ests has been around for a long time, 
there has been much discussion 
among political scientists in recent 
years regarding its causes. The cen-
tral explanation is that adversarial 
legalism occurs in areas in which the 
structures of the political system 
make it diffi cult to otherwise assert 
interests and obligatory standards, 
and where the legal system offers an 
alternative and attractive route.

In what areas is the American po-
litical system defi cient? We Europe-
ans perceive the US government 
through its foreign policy as highly 
capable of action, and the US presi-
dent is generally accepted as the 
most powerful man in the world. Do-
mestically, however, the situation is 
entirely different. The decision-mak-
ing structures within the US political 
system are highly fragmented and 

decentralized. Responsibilities are di-
vided both horizontally and vertical-
ly, between various government 
bodies and between the federal gov-
ernment and the individual states. 
This structure creates situations that 
demand negotiation and requires a 
high degree of coordination. More-
over, in many policy areas, the Fed-
eral Supreme Court, the highest court 
of law in the US, is the only nation-
al-level body that can make a rule 
that is binding on the entire country. 
This is what makes the court so at-

tractive to groups that wish to assert 
their own interests.

Excessive pluralism among par-
ties and lobby groups also makes it 
diffi cult to assert interests by politi-
cal means. Parties in the US play no 
great role outside of election cam-
paigns. Their organizational struc-
tures tend to be loose, and party 
discipline slack. As a result, ideo-
logical differences are broad, mak-
ing it diffi cult for party leaders to 
direct policy formulation. The same 
applies to the system of lobby 
groups. The number of competing 
micro-organizations is legion, while 
corporatism is absent. Thanks to 

this hyper-pluralism, there is no in-
stitutionalized venue for the asser-
tion of social interests. One small 
group or another is always dissatis-
fi ed and may attempt to enforce its 
interests through the courts. It need 
not be capable of winning a major-
ity or fi ghting a battle, it just needs 
to win the case.

WHEN COURTS

MAKE NEW LAW

However, defects in the political sys-
tem can be bypassed by court action 

only in areas where the legal system 
offers an attractive alternative 
means of asserting one’s interests. 
Here, too, the US serves as a model. 
The US legal system is a common 
law system in which the courts not 
only apply the law but, through their 
judgments, make new law them-
selves. The courts are a de facto 
branch of government, which is why 
judicial offi ce is regarded as a politi-
cal appointment. Even the judges 
who preside over the lower courts 
are elected, with the party-political 
orientation of the candidates gener-
ally being transparent.

But it is not only the power of the 

courts that makes them more attrac-
tive as a means to a political end. 
Many of the rules of procedure actu-
ally encourage citizens to go to 
court. One of these is the due process 
clause in the American constitution, 
which guarantees that no citizen 
shall be deprived of his or her life, 
liberty or property without a fair tri-
al. In the course of American history, 
this rule has provided the basis for 
millions of lawsuits.

In addition, a class action allows 
organized interest groups or groups 

ety of company-specifi c agreements 
exist alongside each other.

In this situation, the pluralism 
among trade unions and the com-
petition between Transnet and GDL 
have become markedly more sig-
nifi cant. This is also the case with 
other companies in the industry, 
such as AKN Eisenbahn AG in 
Schleswig-Holstein, and in the lo-
cal public transportation sector, 
where the aggressive politics of 
the train drivers’ union have lured 
numerous tram and bus drivers 
away from the services trade union 
ver.di. Against this background, the 
labor courts are becoming central 
players in the process of setting 
fi xed standards.

In the legal system, too, there are 
parallels with the US, since German 
collective labor law has similarities 
with US common law. The corpus of 
statutory rules is small and the im-
portance of case law is great. Partic-
ularly in the areas on which the 
Deutsche Bahn AG dispute was cen-
tered, namely the recognition of an 
employees’ association as a trade 
union and the law relating to labor 
disputes, there is little if any legisla-
tion: these areas are subject almost 
exclusively to legal precedent, giv-
ing the labor courts a central role in 
mediating interests.

Even the procedural instruments 
exhibit certain parallels with the US. 
It is true that the possibility of a class 
action does not exist in Germany, 
and most political parties reject it for 
fear of it taking on American pro-
portions. Nevertheless, German law 
recognizes parties that act collective-
ly. This applies in particular in the 
fi eld of labor law, which is why the 
legal system can be used by orga-
nized interests for their strategic pur-
poses. The collective right of action 
is actually supplemented by the right 
of associations to take action, not 
just in matters pertaining to pay, but 
in other areas of law as well.  ®

The FRANKFURTER RUNDSCHAU newspaper bestowed the title of 
“irritating bores of the year” on Hartmut Mehdorn and Manfred Schell. 

of individuals to bring a collective 
suit that can be of benefi t, for ex-
ample, in matters of consumer pro-
tection. There is also another ad-
vantage in that the risk of losing is 
shared between several individuals. 
Employees may be reluctant to take 
their employers to court if they have 
to do it on their own, but they are 
more likely to do so if they have the 
support of their trade union or can 
join with other employees as part of 
a group.

And not least, there is a group of 
players who have a highly individual 
interest in going to court: the attor-
neys. Given the very lucrative, per-
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Schell is seen here with attorney Ulrich 
Fischer, preparing for a court hearing.
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And what about the lawyers? A 
market has developed in the fi eld of 
German labor law for specialized at-
torneys who see themselves primari-
ly as independent, freelance entre-
preneurs. This can be explained by 
the sharp rise in the number of non-
trade-unionized employees who, in 
the event of confl ict, rely on com-
mercial providers of legal services. 
What is more, as the world of em-
ployment law becomes progressively 
more complex and beyond the ca-
pacity of trade union legal advisers 

to keep track of, the unions them-
selves are turning with increasing 
frequency to external experts.

Even though many law fi rms now 
pursue offensive marketing strate-
gies, until the train drivers’ strike, it 
might have been supposed that ag-
gressive American-style attorneys 
were absent from the German sys-
tem. No win, no fee arrangements 
are prohibited, and even if they ex-
isted, an attorney out to make a for-
tune would never specialize in labor 
law. Nevertheless, in the rail dispute, 
the proceedings were dominated to 
some extent by the aggressive role of 
the attorneys. This is especially true 

of the attorney for the GDL, who 
may not belong to a multinational 
outfi t, but whose small law fi rm in 
Frankfurt has a perfect grasp of 
American tactics.

MORE AND MORE NEW

PLAYERS ON THE STAGE

The proceedings before the labor 
court in Chemnitz alone took 12 
hours as the attorney assaulted the 
court with hour-long speeches, in-
sinuations of bias on the part of the 
professional judge and complaints 

that the slightest omissions were in 
fact procedural errors. Both sides 
were highly aggressive in their use 
of formal legal techniques, with the 
result that the debate shifted away 
from a dispute over content to issues 
of the strategic interpretation of 
technicalities. Under such circum-
stances, the political result is ulti-
mately decided by whichever lawyer 
is more legally shrewd.

I claimed at the outset that the 
Deutsche Bahn AG dispute was not 
so much a comic sideshow as a clear-
ly developing trend. There are three 
reasons to believe that this is not an 
isolated case. First, the associations 

– of employers and employees – are 
steadily losing infl uence in the pay 
policy arena. Their most important 
tool, the industry-wide collective 
agreement, is eroding, and at the 
same time, more and more players 
are emerging, especially on the trade 
union side. The GDL is not the fi rst 
craft union to act on its own account 
– pilots, doctors and air traffi c con-
trollers also have their own unions – 
and they are unlikely to be the last.

Second, the trade unions are en-
gaged in a heated debate as to how 

cipients on reduced pensions. This is 
likely to have contributed in no small 
measure to the government’s deci-
sion to withdraw the proposal.

CONCEALED POLITICAL

DECISIONS

Third, this example is paralleled by 
similar developments in adjacent ar-
eas of politics. In the aftermath of the 
Hartz-IV legislation, there is evidence 
of a steadily rising wave of actions in 
the social courts that can be traced 
back to the fact that numerous dissat-
isfi ed social-democratic and trade 
union organizations at the local level 
– and in eastern Germany the far-
right NPD as well – are offering legal 
advice for Hartz-IV recipients.

Corporatism – that is, the partici-
pation of various social groups in 
political decisions – and the self-reg-
ulation granted to associations have 

been sharply criticized in Germany in 
recent years, including, and above 
all, with reference to the parties to 
collective pay agreements. However, 
the debate over adversarial legalism 
in the US and Europe has shown that 
restricting the corporatist assertion of 
interests leads to consequences that 
are out of step with the very theory 
of democracy. In the US, the concept 
of political decisions being made by 
the courts is accepted as a given fact. 
Judges are political players given 
democratic legitimacy by election. 
The courts’ decision-making process-
es are relatively transparent and very 
publicly documented.

In Germany, on the other hand, the 
transfer of political confl icts to the 
judicial sphere leads to uncertainty: 
it would be a mistake to believe that 
the courts here simply implement the 
law as they interpret it. Here, too, the 

courts make political decisions, but 
the political interests behind them are 
not overt. The appointment of judges 
is largely devoid of transparency and 
has been subject to criticism for de-
cades. Judges’ decisions are made in 
secret and are largely beyond parlia-
mentary control. It is questionable 
whether this method of political deci-
sion-making and confl ict resolution 
is any more compatible with democ-
racy than corporatism.

to revitalize the labor movement and 
how to restore the ability of the 
unions to mobilize and fi ght. Their 
strategy is to follow the example of 
the American unions, for whom ad-
versarial legalism is a key weapon in 
their armory. Just as German trade 
unions learn from their American 
colleagues, so the assertion of inter-
ests by legal process will acquire 
greater signifi cance in Germany. 

This is already plain to see. For ex-
ample, the IG Metall union has al-
ready threatened to bring a mass suit 
against what it calls the compulsory 
retirement of Hartz-IV (unemploy-
ment and social security benefi t) re-

Deutsche Bahn AG placed ads in the daily papers in an effort to persuade the GDL to back down. 
Back in August, Manfred Schell personally collected ballots for the pre-strike action.

After previously studying politi-
cal science and education theory 
at the University of Hamburg, 
DR. BRITTA REHDER, 37, was award-
ed a doctorate at Humboldt Uni-
versity in Berlin for her work on 
the infl uence of internationaliza-
tion on the German system of 
industrial relations. She has been 

a member of academic staff at the Max Planck Insti-
tute for the Study of Societies in Cologne since 2002, 
where she specializes in changes in labor relations.
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